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Abuse of authority, in general, is due to the extension of power and authority without being 
based on the juridical foundation that is the source of such power and authority. A 
phenomenon of abuse of authority, in relation to a process of verification / technical tracing 
of ceramic importation activities, has moved from a juridical foundation which is the 
implementing arrangement of the mandate of Law Number 17 of 2006 on Amendment to Law 
No. 10/1995 on Customs. Regulation of the Minister of Trade of the Republic of Indonesia 
Number 72 / M-DAG / PER / 11/2012 concerning Technical Investigation of Ceramic Import 
contains double norms which gives authority to the Directorate General of Customs and 
Excise to override legal norms governing the same subject without obligation to Building 
juridical arguments and alternative solutions.  
 
The construction of legal reasoning constructed by the Directorate General of Customs and 
Excise against decisions taken under the authority of such delegates can not be declared 
invalid as a decision. However, concrete facts indicate the existence of material losses for 
ceramic impotation business actors as a result of the synchronization and disharmony of the 
formulation of legal norms. Thus, the absence of legal protection for importers is particularly 
vulnerable. 
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1. Introduction 
 
The concept of the welfare state as the development of the principle of the rule of 
law as contained in Article 1 paragraph (3) of the 1945 Constitution of 1945, and 
reflected in the fourth paragraph of the Preamble of the 1945 Constitution of the 
Republic of Indonesia, which asserts as follows: 
 
"... Later than that to form an Indonesian state government that protects the whole 
Indonesian nation and the entire Indonesian blood sphere and to promote the 
general welfare, ..." 
 
The authority and power of state organizers are regulated and limited by the 1945 
Constitution and other laws and regulations, in the sense that government 
administrative measures should be based on law. In a legal state, it requires 
normative and empirical recognition of the principle of rule of law, namely that all 
problems are resolved by law as the supreme guidance and all life, the life of the 
state, the life of the nation, and the social life must be based on the law. That is, all 
actions should be based on legitimate and written legislation.  
 
The legislation should be in place and apply in advance or precede the deeds 
performed.2 Broadly speaking the function of the state consists of 2 (two) types of 
state functions namely the function of determining the state policy and the function 
of implementing the policy that has been determined. The policy of the state which 
has been chosen/determined and formulated in the legal product, in its 
implementation it is confronted with the legislating bodies applying as the institution 
authorized to impose such restrictions.3 
 
In relation to the activities of the state the need for the organization of the areas of 
government that carry out the duties and functions of the state administration in daily 
practice requires a large organizing system, due to direct contact with the needs of 
the wider community. In achieving the goals of statehood, it must involve the field 
of state administration in performing its highly complex public service tasks, its 
wide scope, and entering all sectors of life.4 
 
Regarding the purpose of the state, Sjachran Basah explained that the multicomplex 
national development brings the consequences of having to intervene deeply in the 
life of the people in all sectors. The intervention is contained in the provisions of 
                                                     
2Rachmat Trijono, Basic of Legal Sciences, Jakarta, 2014. 
3Padmo Wahyono, Indonesia Country Based on the Law, Ghalia Indonesia, 1986. 
4Marbun, et.al., Dimensions of the Thought of the Law of State Administration, UII Press, 
Yogyakarta, 2001.   
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legislation, both in the form of laws and other implementing regulations 
implemented by the state administration that performs the tasks of public services.5 
 
Basically, the involvement of government in the life of the citizen should be based 
on the principle of legality, that is, must be based on applicable laws and regulations. 
But along with the existence of natural defects and artificial defects - as described by 
Bagir Manan that there are natural defects and artificial defects of a legislation as a 
form of written law resulted in the regulation having a limited reach - just the 
momentary name of the most influential political, economic, social, cultural and 
defense elements at the time of formation, so it was easy to "out of date" when 
compared to the changing societies that accelerated, - contained in legislation, to the 
government given discretionary authority.6 
 
Basing government action on the principle of legality and discretion is basing it on 
authority. Government action based on the principle of legality implies basing it on 
bound authority7, whereas action based on discretion means basing the government's 
actions on unbound authority. Associated with the existence of authority is 
accountability, in accordance with the principle of having no authority without 
liability. 8 
 
Based on that, if it is associated with the principle of a legal state that ensures the 
certainty, order and protection of the law requires, among others, legal traffic in the 
life of the community requires the existence of evidences that clearly define the 
rights and obligations of a person as a legal subject in society9, Legal protection for 
society in general.  
 
As is known, that any legal relationship will certainly bring up the rights and 
obligations, in addition each community members of course have a relationship of 
interests that are different and opposite or opposite, to reduce tension and conflict, 
then the law that regulate and protect those interests which called legal protection. 10 
 
A more explicit notion of law as a protector of human rights and the freedom of its 
citizens, was put forward by Immanuel Kant. For Kant, human beings are intelligent 
                                                     
5 Sjachran Basah, Existence and Reject Measure of Administrative Judicature Board in 
Indonesia, Bandung: Alumni, 1985. 
6 Ridwan, Discretion & Government Responsibility, Yogyakarta: FH UII Press, 2014. 
7Mustamu, J., Bahri, S., Wahid, M. Y., & Ilmar, A. 2015. Freedom Act (Discretionary Power) 
and its Implementation as Object Corruption Analysis of the Decision Number 2420. 
K/Special Crimes/2013 Special Criminal Cassation Cases. International Journal of Scientific 
and Research Publications. 
8 Supriadi, Ethics and Legal Profession Responsibility in Indonesia, Jakarta: Sinar Grafika, 
2008. 
9 R. Soeroso, Introduction to Law Science, Jakarta: Sinar Grafika, 2011. 
10 Bernard L. Tanya, Yoan N. Simanjuntak, and Markus Y. Hage, Legal Theory: People's 
Order Strategy across Generation Space, Jakarta: Genta Publishing, 2010. 
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and free-willed creatures. The state is in charge of upholding the rights and freedoms 
of its citizens. The prosperity and happiness of the people are the objectives of the 
State and the law; therefore, the basic rights shall not be impeded by the State. 11 
 
In relation to this research, the concept of the welfare state which is a further 
development of the principle of state law-both constitutional state and rule of law, 
the Researcher directs to the obligation to harmonize and synchronize the 
formulation of legislation as a form of legal protection against Certain circles in 
society, namely business actors, especially those engaged in the field of importers in 
the world of commerce. 12 
 
Although the attention of the government is so strong on the improvement of public 
service delivery, the performance is still not as expected by the public, among 
others, is reflected by the many complaints of the community, both regarding 
procedures, certainty, responsibility, moral officers. On the other hand, the 
formulation of legislation still raises the legal issues of its own in the practice of 
trade. The formulation of rules in a legislation, in addition to raising the problem in 
the meaning of legal texts, also raises the issue of harmonization and 
synchronization between laws that regulate in a field of the same law. 
 
Article 5 of Law Number 12 Year 2011 (Law No. 12/2011) explained that in 
formulating legislation it must be based on the principle of conformity between 
species, hierarchy and content material. Where in forming a legislation should really 
pay attention to the material content appropriate to the type and hierarchy of the 
Laws and Regulations. The law also requires that harmony should take into 
consideration the principle of balance, harmony and harmony in any matter of 
content of legislation should reflect balance, harmony, and harmony between 
individual interests, society and the interests of the nation and state. 
 
Deviations from the mandate in Article 5 of Law no. 12/2011 occurs at the level of 
technical regulations of Law no. 17/2006 on Regulation of the Minister of Trade of 
the Republic of Indonesia Number 72 / M-DAG / PER / 11/2012 on Second 
Amendment to Regulation of the Minister of Trade No. 006 / M-DAG / PER / I / 
2007 concerning Verification or Technical Inquiry of Ceramic Import 
(PERMENDAGRI No. 72/2012). Where in Article 2 paragraph (1) 
PERMENDAGRI No. 72/2012 stipulates that "Every implementation of Ceramic 
import shall be verified or imported technical surveillance in port of loading of 
goods." 
 
                                                     
11 Ainur Rofieq, Pelayanan Publik dan Welfare State, Journal Governance, Vol. 2, No. 1, 
November 2011. 
12 See Law No. 12 of 2011 on the Establishment of Laws and Regulations, note Article 5 
letter c jo Article 6 paragraph (1) letter j. 
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This provision implies that every import activity, especially Ceramics, ordered by 
import business actors in Indonesia to the ceramic producing country, shall perform 
technical verification / surveillance activities on the imported ceramics. Therefore, to 
guarantee the quality and quality of the imported Ceramics in order to protect the 
consumer law interests in Indonesia and the local ceramic market, the Government 
requires the use of the Surveyor as stipulated by the Minister of Trade of the 
Republic of Indonesia as stipulated in Article 3 paragraph (1) PERMENDAGRI no. 
06/2007.13 
 
However, neither PERMENDAGRI no. 06/2007 and its amendment rule 
PERMENDAGRI No. 72/2012, in Article 6 contains legal norms that can be 
constructed as legal norms like Article 2 paragraph (1) in the same regulation. 
Article 6 PERMENDAGRI No. 06/2007 and its amendment rule PERMENDAGRI 
No. 72/2012 stipulates that "Verification as referred to in Article 2 shall not reduce 
the authority of the Directorate General of Customs and Excise of the Ministry of 
Finance to conduct customs inspection." Based on the phrase "customs inspection" 
by connecting with the phrase "Verification as referred to in Article 2 ...." means that 
the Directorate General of Customs and Excise has the same authority as the 
Surveyor appointed under Article 3 paragraph (1) PERMENDAGRI No. 06/2007. 
Thus, it can re-verify the importation of ceramics. 
 
2. Problem Formulation 
 
Based on the above description, the Researcher filed the problem formulation as 
follows: 
 
1. Is the legal action of the Directorate General of Customs and Excise 
implementing Article 6 PERMENDAGRI no. 06/2007 and its amendment rule 
PERMENDAGRI No. 72/2012 as abuse of authority? 
2. What is the legal protection to the business actors of Ceramic importation 
against the decision of the Directorate General of Customs and Excise who 
suffers material loss? 
 
3. Analysis and Discussion 
 
The meaning of the principle of the rule of law differs in every age and for every 
nation. This means that the understanding and the nature of a universal and valid 
state of the law for all nations cannot be standardized. The idea of a legal state is a 
                                                     
13Minister of Home Affairs Regulation no. 06/2007 is made only a part of its articles only 
through the Minister of Home Affairs Regulation no. 72/2012. Therefore, the Minister of 
Home Affairs Regulation no. 06/2007 is still in force today. 
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dynamic idea that always evolves with the times. So, it is impossible to discuss a 
conception of a legal state that can apply to all nations and in all countries.14 
 
Discourse on the principle of the rule of law had emerged long before the 1688 
revolution in England-even since the Greek / Roman period pioneered by Plato and 
Aristotle, but only reappeared in the XVII century and became popular in the XIX 
century. The background of the emergence of legal state thinking is a reaction to past 
abuses.15 
 
The idea of a state of law is actually very old, much older than the age of state 
science itself, it is a modern, multi-perspective and always actual idea. When 
looking at the history of philosophical thought development of the state of law began 
in 1800 S.M. The development took place around the XIX century up to the XX 
century. According to Jimly Ashiddiqie, the idea of thinking about the rule of law 
developed from the ancient Greek tradition.16 
 
The meaning of the state law itself is essentially rooted in the concept and theory of 
the rule of law which in principle states that the supreme authority within a state is 
the law, therefore all equipment of any country name including citizens must obey 
and uphold the law of high without exception. According to Krabe, the state as the 
creator and law enforcement in all its activities must be subject to the applicable law. 
In this sense the law oversees the state. Based on the notion that the law is derived 
from the legal consciousness of the people, then the law has the authority that is not 
related to a person.17 
 
Padmo Wahyono mentioned that a country should be based on the law in all 
respects, it has been coveted since Plato wrote "The Law (Nomoi)". Immanuel Kant 
describes the principles of the State of Law (formil)18, Julius Stahl presents the State 
of Law (material)19. A.V. Dicey proposes "Rule of Law."20 Ideally a country in state 
activities should be based on law. Therefore, Mochtar Kusumaatmadja mentions the 
                                                     
14Hotma P. Sibuea, The Principles of State Law, Regulatory Policies & Good Governance 
Principles, Jakarta: Erlangga, 2011. 
15Ni’matul Huda, State Law, Democracy & Judicial Review, UII Press, Yogyakarta, 2005. 
16S.F. Marbun, Negara Hukum dan Kekuasaan Kehakiman, Jurnal Hukum Ius Quia Iustum, 
No. 9, Vol. 4, 1997. 
17Jimly Ashiddiqie, The Idea of People's Sovereignty in the Constitution and its 
Implementation in Indonesia, Jakarta: Ichtiar Baru van Hoeve, 1994. 
18 Kant, I. 1996. Kant: The metaphysics of morals. Cambridge University Press. 
19 Stahl, F.J. 2009. The Doctrine of State and the Principles of State Law. WordBridge 
Publishing. 
20 Walters, M.D. 2011. Dicey on Writing the Law of the Constitution. Oxford Journal of 
Legal Studies, 32(1), 21-49. 
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basic understanding of a state law is, "... a state based on the law, in which power is 
subject to law and everyone equally before the law".21 
 
Based on the concept of legal sovereignty, the state is in principle not based on state 
of power, but must be based on law. It is understood that the concept of a state of 
law always contradicts the concept of state power or by the concept of an arbitrary 
ruling state. In this world are known three most prominent concept of law state that 
is (1) The concept of the western legal state (State of Law and the Rule of Law), (2) 
The concept of a socialist-legal state (Socialist Legality), (3) The concept of Islamic 
legal state (Islamic Nomocracy).22 
 
As for E. Utrecht distinguishes between Formal Law State or Classical Law Country 
(XIX century) and the State of Material Legal or the State of Modern Law (XX 
century). Formal State or Classical Law State concerns the notion of a formal or 
narrow law, namely in the sense of legislation in writing. While the State of the Law 
of Material or the State of Modern Law, the State of the Law of Material which more 
recently includes also the understanding of justice in it. 
 
By using different terms, Padmo Wahyono explains that historically, the notion of a 
legal state conception has continued to roll with the flow of historical development. 
Starting from the conception of a liberal legal state to a formal legal state then 
becomes a material law state to the idea of a prosperity state or state devoted to the 
public interest.23 
 
In the sense that material task of the state is not only limited to maintaining order, 
but also the presence of the state is to achieve the welfare of the people to achieve 
justice (welfare State). The function of the state in the material sense makes the main 
thing for a country is to act as a servant for the public (public service), to improve 
the welfare of the community.24 
 
The concept of a welfare state constitutes the basis of the position and function of 
government in the modern states. The welfare state is the antithesis of the concept of 
a formal (classical) legal state, which is based on the idea of strict supervision of the 
organizers of state power.25 
                                                     
21B. Hestu Cipto Handoyo, Indonesian Constitutional Law. Toward Consolidation of 
Democratic System, Jakarta: Universitas Atma Jaya, 2009, p. 17. 
22Usep Ranawijaya, Constitutional Law Basics, Jakarta: Ghalia Indonesia, 1983, p. 181. 
23Mochtar Kusumaatmadja, “Pemantapan Cita Hukum dan Asas-Asas Hukum Nasional Di 
Masa Kini dan Masa Akan Datang,”Makalah, Jakarta, 1995, p. 1-2. 
24Muhammad Tahir Azyhary, Negara Hukum: Suatu Studi Tentang Prinsip-Prinsipnya 
Dilihat Dari Segi Hukum Islam, Implementasinya Pada Periode Negara Madinah dan Pada 
Masa Kini, Kencana, Jakarta, 2010, p. 83. 
25Jimly Asshiddiqie, Konstitusi dan Konstitusionalisme Indonesia, Konstitusi Press, Jakarta, 
2005, p.152-162; Lihat pula: E. Utrecht, Pengantar Hukum Administrasi Indonesia, Jakarta: 
Ichtiar Baru, 1989, p. 9. 
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According to Anthony Giddens, the concept of the function of such a state makes the 
state has an interventionist nature, meaning that the state will always take part in 
every movement and step of the community on the grounds to improve the general 
welfare26. Therefore, the task of the state becomes very wide and reaches every 
aspect of public life in all areas ranging from social culture, politics, religion, 
technology, security defense, even if necessary to enter the private life of its citizens 
(e.g. arranging marriage, religion and so forth).27 
 
Based on this understanding, Malik expressed the philosophical meaning of the rule 
of law is the state exercising its power, subject to the supervision of the law. This 
means that when the law exists against the state, the state power becomes restrained 
and then becomes a state organized under the provisions of written or unwritten law 
(convention).28 At the practical level, the principle of democracy or the sovereignty 
of the people can ensure the participation of the community in the decision-making 
process, so that every legislation that is applied and enforced truly reflects the 
feeling of community justice. While in a state based on law, in this case the law must 
be interpreted as a hierarchical unity of the legal norms that culminate in the 
constitution. This means that in a country the law requires the supremacy of the 
constitution. The supremacy of the constitution, in addition to the consequences of 
the concept of the rule of law, is also the implementation of democracy because the 
constitution is the ultimate form of social covenant. Therefore, the state of the law 
must be supported by a democratic system because there is a clear correlation 
between the constitutional state of the constitution, with the sovereignty of the 
people run through the democratic system. In a democratic system, popular 
participation is the essence of this system. However, democracy without the rule of 
law will lack form and direction, while the law without democracy will lose 
meaning. 
 
Based on the meaning of the state law mentioned above, according to Sudargo 
Gautama that every state action must be based on law. The legislation that has been 
held in advance, is the limit of state acting power. The Constitution which contains 
legal principles and legal regulations must be adhered to, as well as by the 
government or its own agencies. Thus, the concept of the State of Law has a close 
relationship with the realization of the existence of law as a system that becomes the 
back bone (back bone) as well as the chain or common thread that regulates all rights 
and obligations including the limitation of duties and authorities of each state 
institution and concerning citizens Country or community.29 
                                                     
26Held, D., & Thompson, J.B. (Eds.). 1989. Social theory of modern societies: Anthony 
Giddens and his critics. Cambridge University Press. 
27Giddens, A. 2013. The third way: The renewal of social democracy. John Wiley & Sons. 
28Malik, Perppu Supervision of Constitutional Court Judges Versus the Constitutional 
Court's Verdict, Journal of the Court, 10(4), December 2013, p. 595. 
29Jimly Asshiddiqie, Constitution and Constitutionalism Indonesia, Jakarta: Konstitusi Press, 
2005, p. 152-162. 
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According to Philipus M. Hadjon that in a State of Law, requires a normative and 
empirical recognition of the principle of rule of law, namely that all problems are 
resolved by law as the supreme guidance.30 Thus, in a state the law of all life, both 
the life of the state, the life of the nation, and the life of a society must be based on 
the law. That is, all actions should be based on legitimate and written legislation. 
The legislation should be in place and apply in advance or precede the deeds 
performed.31 
 
The need for legislation in the context of the State of Law becomes very important. 
This is because, according to Soediman Kartohadiprodjo, that the state is run by 
humans and not by machines. Thus, in everyday practice, all actions of the state are 
done by human beings. And since no man is flawless, his whole work is not perfect. 
So if the person who is given power in that country cannot exercise power with the 
soul of humanity and justice, then it is impossible to achieve a state of law. Thus, 
any concept of the State of Law adopted by a State will be reflected in the Political 
Law, whether related to the formation of legislation in the world of commerce or law 
enforcement. In the concept of the adopted State of the Law will radiate a view of 
life of the nation, which then color the constitution of a country and a refutation of 
the existing legal system.32 
 
Bagir Manan and Kuntana Magnar say that the first role of legislation in a country 
depends on the legal tradition (legal system, Pen.) Adopted by the country 
concerned. In Indonesia it can no longer be said absolutely that Judges are not bound 
by court decisions, but Indonesia has historically been more influenced by the 
continental legal tradition (legal system, Pen.). Thus, in Indonesia, legislation 
occupies an important position in the establishment and development of national 
law, and the Indonesian legal system provides the same position to unwritten legal 
norms.33 As a result of the central position of the laws and regulations of a country 
that embraces a civil law system34, the issue of juridical argument in the context of 
decision-making as a result of interpretation within the framework of legal discovery 
is of great importance to study. 
 
An activity of applying law means establishing what is the legal norm against 
concrete events. Where basically is to formulate a hypothesis about the meaning of a 
text. To this, Aulis Aarnio explains that the science of law is the science of 
                                                     
30Nadir, N., Soedarsono, S., Hamidi, J., & Syafaat, M.A. 201). Philosophical Validity, 
Theoretical, Normative and Empirical Paradigm of General Principles of Good Governance 
(Aupb) as a Review of Presidential Impeachment. Brawijaya Law Journal, 4(1), 95-116. 
31Rachmat Trijono, Fundamentals of Legal Science, Jakarta, Papas Sinar Sinanti, 2014. 
32Sudargo Gautama, Understanding of the State of Law, Bandung: Alumni, 1983, p. 6. 
33M. Solly Lubis, Science of Legislation, Bandung, Mandar Maju, 2009, p. 6. 
34Vyuptakesh, S. 2011. International Business: Concept, Environment and Strategy. Pearson 
Education India. 
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meanings35. Therefore, the application of law to the judicial process is concerned 
with the problems of the legal paradigm, and a judgment itself is a set of processes 
of interpretation and application which are based on authoritative text, or positive 
law. While Meuwissen uses another term to describe the "legal discovery" of law 
enforcement, it is explained that the discovery of law is a human activity concerning 
the existence and enactment of law in society36, which includes the activities of 
forming, implementing, finding, interpreting systematically, Study, and teach the 
law. While the law itself is differentiated into practical law and the development of 
theoretical law. The practical law enforcement involves activities relating to the 
realization of the law in everyday life, while the theoretical law embracing involves 
the formation of law, legal discovery, and legal aid. 
 
In general, one can define the invention of the law as a reaction to the problematic 
situations expressed in the legal terminology. The discovery of the law, in this case, 
concerns legal questions, legal conflicts or juridical disputes. The discovery of the 
law is directed at providing answers to questions about the law brought about by 
concrete events. In relation to it, questions are asked about the explanation 
(interpretation) and the application of the rules of law, and questions about the 
meaning of the facts to which the law should be applied. The discovery of the law, 
concerning the discovery of settlements and answers based on legal norms, which 
are exact (meticulously detailed), suggests how a particular type of problematic 
situation should be sanctioned.37 
 
Authority owner of authority in making the discovery of the law, believed to be a 
judge, so is always taught to law students. So, outside the judicial power does not 
have the authority to interpret a legislation. As Yudha Bhakti Ardhiwisastra affirms 
that if the definition of law is defined in a limited sense as a decision of the ruler and 
in a more limited sense as a judicial decision, the issue is the duty and duty of the 
judge in discovering what can be law, so through his decision, the judge may be 
regarded as one of the legislating factors. The common opinion is also recognized by 
Sudikno Mertokusumo, although in his view there is also a rebuttal, which explains 
the following: "The discovery of the law is usually defined as the process of legal 
formation by judges or other legal officers who are given the task of enforcing the 
law against concrete legal events."38 
 
The same opinion is also recognized by Bambang Sutiyoso, who explains as follows: 
                                                     
35Peczenik, A., Lindahl, L., & van Roermund, G. C. (Eds.). 1984. Theory of Legal Science, 
176, Springer Science & Business Media. 
36Sulaiman, S. 2011. Building an Anticorruption Morality Among Caretaker of the Oretical 
Law in Indonesia. Tadulako Law Review, 2(1), 43-57. 
37Muntoha, 2013. State of the Law of Indonesia Post-amendment to the Constitution.  194., 
Yogyakarta, Kaukaba. 
38Jimly Asshiddiqie, 2005.  Constitution and Constitutionalism Indonesia, Jakarta, Konstitusi 
Press, 152-162. 
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"The discovery of the law is essentially a very wide range of legal areas of work. It 
can be done by individuals, legal scientists, law enforcers (judges, prosecutors, 
police and lawyers / advocates), directors of private companies and state-owned 
enterprises (BUMN / BUMD). But in the discourse of the discovery of the law, more 
is talked about in finding law by judges, lawmakers and law researchers."39 
  
Opinions from Bambang Sutiyoso40 have a broader spectrum than Sudikno 
Mertokusumo, but both recognize that in general the judge is a legal subject who is 
authorized to conduct legal discovery. That opinion is not entirely wrong, but it is 
not entirely true. What distinguishes legal discovery by legal officers and legal 
researchers is the nature of its binding force and timeliness. Legal discovery by legal 
officers (police-judge-judges) has a binding force as law so there is a legal obligation 
to anyone who is subject to the law's decision and is limited by the time specified in 
the rules of law. 41 Which by J.A. Pontier is called the act of public authority and is a 
monopoly of public authority so that it can get help using violence. While the result 
of legal discovery by legal scientists is better known as the opinion of the jurist or 
also referred to as the doctrine, therefore, a legal discovery by the Legal Scientist has 
the persuasive nature of force binding. However, both in the legal system in 
Indonesia are legal sources that can be used as a reference or as a source of law in 
the discovery of the law as well.42 
 
The problem of legal discovery is based on issues that are always concerned with 
how to read from the authoritative texts. Therefore, the way that reading gives a 
direct influence on the application of the law against concrete events, of course in 
addition to the use of paradigms. To that end, the Researcher refers to the view of 
Bagir Manan, where he explains that every legislation has natural defects and 
artificial defects, which is a consequence of a written law form, which resulted in the 
regulation having limited reach-just the moment of the most influential political, 
economic, social, cultural and defense elements of politics at the time of its 
formation, so it was easy to "out of date" when compared to the rapidly changing 
society and Accelerated. However, far earlier, Sudikno Mertosukumo also explained 
"If we talk about the law in general we only look to the rule of law in the term of 
rule or legislation, especially practitioners. The law is not perfect, it is impossible 
that the law regulates all activities of human life completely. Sometimes the law is 
incomplete and sometimes the law is unclear. Although incomplete and unclear, the 
Law should be enforced. "So as to create a discrepancy between das sollen and das 
sein. Why the discrepancy? Why does Sudikno Metokusumo say that a law can be 
                                                     
39Muntoha, State of the Law of Indonesia Post-amendment to the Constitution 1945, 
Yogyakarta, Kaukaba, 2013. 
40Bambang Sutiyoso, 2012. Legal Discovery Method: Attempts to Realize the Definite and 
Just Law, Yogyakarta, UII Press, 2012. 
41Sudargo Gautama, Op. cit., p. 3. 
42Rachmat Trijono, 2014. Fundamentals of Legal Science, Jakarta, Papas Sinar Sinanti, 
2014. 
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classified as unclear and incomplete? And why is Bagir Manan calling it a Law 
carrying congenital defects and artificial defects? 
 
Jimly Asshiddiqie43 explains that norms or rules (term) constitute the 
institutionalization of good and bad values in the form of rules that contain skill, 
suggestion, or command. Both suggestions and commands can contain positive or 
negative rules that include norms of recommendation to do or suggestions for not 
doing things, and the norms of commands to commit or order not to do anything. 
Further explained by him, that the rule of law can also be distinguished between the 
general and abstract norms and the concrete and individual norms. The general rule 
is always abstract because it is addressed to all related subjects without pointing or 
associating them with a specific concrete subject, party, or individual. This general 
and abstract rule of law is usually the material of the rule of law applicable to any 
person or anyone subject to the formulation of the rule of law contained in the 
relevant legislation. In such a case then an interpretation becomes very important. 
Thus, the method of legal discovery, such as interpretation, is an attempt to converge 
between abstract and general norms of law to the concrete problem. Therefore, the 
development of society always goes beyond the laws and regulations. 
 
Why does the positive law require this further determination, why does it at its 
application raise questions? This question seems simple; But the answer is very 
complex and involves (bringing in) many philosophical analyzes into it. That law is 
often dubious, has to do with the structures of the most fundamental laws. In our 
introduction to the legal problems of the legal field, we can look at the following 
corners of approaches which are more or less mutually relevant: law as rule-
structure, law as historical phenomena, law as the order of values Which are 
mutually concurrent. The phenomenon of the discovery of the law, which in the end 
became precisely the phrase of Satjipto Rahardjo, that the sophistication of a legal 
development as a sophisticated institution. Such sophistication must be paid 
handsomely by the community, that is, the presence of an isolated system from the 
community. To create and bring about justice in society, law is more often a problem 
than solving the problem of justice. 
 
Thus, it is not wrong when Soerjono Soekanto argued that the use of power and 
authority in the process of law enforcement, cannot be released by the use of 
discretion by law enforcement officers in interpreting and implementing the 
established rule of law. If it is related to the meaning of law enforcement, 
conceptually the meaning of law enforcement lies in the activities of harmonizing 
the relationships of values that are outlined in steadfast rules and manifestations and 
attitudes of acts as a series of end-stage value descriptions, to create, maintain and 
maintain peace of life.44 
                                                     
43Jimly Asshiddiqie, About the Law, Jakarta: Konstitusi Press, 2006. 
44Soerjono Soekanto, Factors Affecting Law Enforcement, Jakarta, Rajawali Press, 2012. 
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Based on the description, it can be concluded that the Directorate General of 
Customs and Excise, as a governmental organization has authority as a public 
authority that can use and is a monopoly of public authority to obtain assistance 
using coercion. Therefore, based on the condition of legal practice, the source of 
such authority is the attribution, delegation and mandate, which was originally in the 
theoretical sphere, has now undergone the process of normativization or 
positivization into the form of legislation, as a material law in the realm of Law of 
State Administration Broadly, with the enactment and enactment of Law Number 30 
Year 2014 on Government Administration (Law No. 30/2014). The submission of 
the Directorate General of Customs and Excise in exercising its power and authority 
in making a public decision is limited-as a consequence of the principle of the rule of 
law, by Article 4 paragraph (1) letter a of Law Number 30 Year 2014 on 
Government Administration (hereinafter referred to as the Law AP) affirms "The 
scope of Government Administration arrangements in this Law encompasses all 
activities: Agency and / or Government Officials who administer Government 
Functions within the scope of the executive." 
 
Through Law no. 30/2014, the Agency and / or Government Official - in this case 
the Directorate General of Customs and Excise, is authorized to issue decisions and 
administrative actions both since legality and discretionary principles. Thus, Law 
NO. 30/2014 also requires that in issuing Decisions based on discretion, it also 
contains juridical, sociological and philosophical considerations. While decisions 
taken based on discretion if violate the procedures and substances can be classified 
as a Decision and / or Action that can be canceled. A policy cannot be tested through 
lawfulness, because there will be no basis of legislation for the decision to make that 
policy. Therefore, testing of policy is more directed to efficiency and therefore the 
test stone is AAUPB. In practice, policy may be decisions, instructions, circulars, 
announcements, and others, some even in the form of rules. Therefore, in deciding 
and / or administrative action should contain philosophical, juridical and sociological 
reasons [vide Article 55 paragraph (1) of Law no. 30/2014].45 
 
One of the concrete facts that can be described related to the technical verification / 
tracking arrangement of this research study object is the Compliance and submission 
of PT. Palma Conte Mas, as a legal entity burdened with rights and obligations, 
raises legal issues in carrying out its business activities namely the importation of 
ceramic Polished Tiles and Aluminum Door from China and entered into Indonesia 
through the Port of Tanjung Priok in 2008. 
 
PT. Palma Conte Mas, in January 2008 imported 2 shipment items with No. PIB: 
641044 counted 15 containers and No. PIB. 333470 as many as 10 container with 
description of goods Ceramic Tiles 60 x 60cm, Polished Unglazed, postal / HS No. 
6907.90.0000, BM 20%, VAT 10%, PPh 22 Import 2.5%. As regulated in Article 2 
of Regulation of the Minister of Trade no. 006 / M-DAG / PER / I / 2007 
                                                     
45 Luthfi J. Kurniawan and Mustafa Lutfi, Op.cit., p. 8. 
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(hereinafter referred to as PERMENDAG No. 006/2007) which is derived from 
Article 3 paragraph (4) of Law Number 10 Year 1995 concerning Customs as 
amended the latest by Law No. 17 of 2006 on Amendment to Law Number 10 Year 
1995 regarding Customs (hereinafter referred to as Law No. 10/1995), PT. Palma 
Conte Mas is also required to verify before loading the goods. 
 
The verification or technical tracing is then performed by KSO Sucofindo Surveyor-
Indonesia before loading the goods by postal decree / HS. 6907.90.0000. Where 
according to KSO Sucofindo has submitted the Surveyor Report, as contained in 
Letter Number 190 / KSO-V / OPS / 2008, the result is a glazed floor tiles with no 
additional coating or glazing (Ceramic / Porcelain Tiles, Polished, Unglazed), with 
HS classification 6907.90.0000.However, through Article 6 PERMENDAG no. 
006/2007, the Minister of Trade shall grant delegation authority to the Directorate of 
Customs and Excise of the Ministry of Finance of the Republic of Indonesia to 
conduct customs inspection as well, among which are verification or technical 
tracing on 31 January 2008 with the result of a positive surface glazing. Because of 
the different results of the verification, the Directorate of Customs Technical Excise 
through Excise No. S-813 / BC.2 / 2008 dated July 21, 2008 stated that the import of 
ceramics is determined as the state-controlled goods. 
 
Based on the concrete facts, the decision of the Directorate General of Customs and 
Excise is not a decision based on the principle of discretion but based on the 
principle of legality. Thus, in a normative juridical way, the decision cannot be 
classified as a form of abuse of authority. Therefore, the authority to re-verify is 
legally justified. However, because of the decision, the import business actor 
declared by the Directorate General of Customs and Excise that the imported 
ceramics as goods controlled by the state. While it is known that the importation 
business actor has fulfilled the formal requirements by using a surveyor appointed 
and determined by the Minister of Trade of the Republic of Indonesia. 
 
It is a fact that the harmonization of legislation by some people is considered to have 
no significant implications (impact) on the implementation of legislation in general. 
Thus, if no problems arise from the implementation of these laws, the state 
(executive) administrator does not feel the need for a harmonization of the law 
(legislation). New problems are felt by the state organizers when in the 
implementation of legislation finds difficulties. For example, there has been 
duplication between legislation that is equal or the contradiction of the hierarchy of 
legislation. On the explanation it is not surprising that the injured party is the 
community itself as the party most concerned with the formulation of the legislation. 
 
In general, the settlement of synchronization and harmonization problems, according 
to Mahmud Marzuki, related to the synchronization of legislation the law detracts 
from the upper to the lower law principle which explains that if there is a conflict 
between laws that are hierarchically lower with higher, then the legislation -the 
lower hierarchy of the legislation should be set aside. While the word Harmonization 
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also relate to the approach of legislation with the necessary also understood from 
principle of special law repeals general laws. This principle refers to two laws that 
are hierarchically in the same position, but the scope of material content between the 
laws and regulations is not the same, that one is a special arrangement of the other. 
However, because of the conflict between Article 2 paragraph (1) and Article 6 in 
the same ministerial regulation, then constructing its legal construction cannot use 
the above view.46 
 
Thus, in the context of the fulfillment of legal protection for ceramic importation 
business practitioners, a legal discovery as the basis for the issuance of a decision, 
which is part of law enforcement that activities harmonize the values of relationships 
laid out in steady and elegant rules and attitudes Acts as a series of final value 
stages, to create, maintain and maintain peace of life. Therefore, in turn, the 
implementation of legal rules by authoritative decision makers requires flexibility. 
Thus, on the one hand, decision-makers must adapt the rule of law to situations in 
which concrete form is precisely impossible to anticipate or imagine by lawmakers, 
but on the other hand must remain predictable (predictable).47 In the stress between 
stability and flexibility, then the implementation of the law is not necessarily the 
realization of a compromise between predictability and fairness, using the correct 
method of interpretation and juridical construction by always referring to the ideals 
of law. Then the decision makers will be encouraged to consider the "policy" and the 
teleological aspects that underlie the relevant legal rules. Therefore, decision-making 
in the law enforcement process is not only based on the Law Science, but at the level 
of external systematization of Legal Sciences also adopts the Social Science 
Strategy, so that the Law Science becomes more relevant and dynamic. It is a 
fairness, the task of Legal Science is to provide alternative solutions to dispute 
resolution of legal issues that cannot be denied, that the community became the end 
of the work of Law Science. 
 
Thus, the risk of losses suffered by the ceramic import business actor should be 
considered and recognized because of the decision. Because of these positivistic 
behaviors which resulted in the decision to hold or not to issue the imported goods, 
the businessmen of ceramic importation which have suffered losses that cannot refer 
to Article 71 paragraph (5) of Law no. 30/2014, through administrative measures 
against the decision, affirms "Losses arising from Decision and / or canceled Action 




Based on the above descriptions, the Directorate General of Customs and Excise as 
an extension of the state in realizing the objective of the state is general welfare, 
                                                     
46Peter Mahmud Marzuki, Introduction to Law Science, Jakarta: Kencana, 2008. 
47Bernard Arief Sidharta, Law Science of Indonesia. Systematic Systematic Legal 
Development Efforts towards Community Change. Yogyakarta: Genta Publishing, 2013. 
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theoretically, given the right to go beyond authoritative texts. However, such 
delimitation should be through legal reasoning that moves within the social 
framework. So, when there is a clash of norms, then a decision should not be up to 
the stage of the emergence of harm to the community. 
 
Normative juridical, the decision cannot be classified as an act of abuse of authority. 
However, a disregard for the interests of ceramic importation business actors who 
also fulfill formal requirements is another form of abuse of authority itself. The legal 
reasoning is based solely on partial authoritative texts and is unable to provide a 
solution. Whereas because of the principle of welfare state (welfare state), every 
public official is given the right to decide based on the principle of discretion. Thus, 
when the concrete facts occur between technical verification results conducted by an 
authorized Surveyor with the result of technical verification / tracing conducted by 
the Directorate General of Customs and Excise, to avoid losses from importing 
business actors, it can be used by different third parties with Appointment of the 
Directorate General of Customs and Excise. The reluctance to find the solution, 
which according to the Researcher is one of other forms of abuse of authority, as 
regulated in Law no. 30/2014. 
 
The legal protection that can be given is through Law no. 30/2014 by filing 
objections, appeals objections and state administrative lawsuits. With the object of 
the lawsuit is the unwillingness of the Directorate General of Customs and Excise to 
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